REGQLATION #251/2005
. Fffective: Sept. 1/2005 PROVINCE OF BRITISH COLUMBIA

ORDER OF THE LIEUTENANT GOVERNOR IN COUNCIL

Order in Council No. - S {ﬁ fi , Approved and Ordered JL!L 2 ? Zﬁ%ﬁ l

o

Cieutenant Governor——

Executive Council Chambers, Victoria

On the recommendation of the undersigned, made after consultation with the Chief Judge of the Provincial
Court, the Lieutenant Governor, by and with the advice and consent of the Executive Council, orders that, effec-
tive September 1, 2005, the Small Claims Rules, B.C. Reg. 261/93, are amended as set out in the attached Sched-

ule.

Nee Gy ek

Attorney General

(This part is for administrative purposes only and ifot part of the Orcfr. )
Authority under which Order is made:

Act and section:- Court Rules Act, R.S.B.C. 1996, c. 80, s. 1; Law and Equity Act, R.S.B.C. 1996, c. 253, s. 68
Other (specify):- OIC 1030/93
June 20, 2005 521/2005/7
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1 Rule 7.2 of the Small Claims Rules, B.C. Reg. 261/93, is amended by repealing the title
and substituting the following:

RULE 7.2 - MEDIATION FOR CLAIMS UP To $10 000

2 Rule 7.2 (3) is amended by striking out “that falls within the class of cases described in
Schedule E.” and substituting the following:

if
(a) the disputed claim falls within the class of cases described in Schedule E, or

(b) the disputed claim amounts to more than $10 000 and is not one to which Rule
8 (13) applies.

3 The following rule is added:

RULE 7.3 - MEDIATION FOR CLAIMS BETWEEN $10 000 AND $25 000

Definitions
(1) In this rule:

“insurer” has the same meaning as in the Insurance Act, and includes the Insurance
Corporation of British Columbia;

“mediation” means a collaborative process in which 2 or more parties meet and
attempt, with the assistance of a mediator, to resolve issues in dispute between
them;

“mediation session” means a meeting between 2 or more parties during which they
are engaged in mediation for a period of

(él) 2 hours,
(b) any shorter period that the mediator may direct, or
(c) any shorter or longer period on which the parties may agree;

“mediator” means a neutral and impartial facilitator with no decision making
power who assists parties in negotiating a mutually acceptable settlement of
issues in dispute between them;

“motor vehicle action” means a proceeding in which damages are claimed for
injury or death, or loss of or damage to property, that arises out of the use or
operation of a motor vehicle or trailer as those terms are defined in the Motor
Vehicle Act;

“party”, in relation to a proceeding, includes an insurer of a claimant, defendant or
third party if that insurer has a duty to do one or both of the following in relation
to the claimant, defendant or third party:

(a) indemnify that party for liability arising out of a claim in the proceeding;
(b) defend any claims made against that party in the proceeding;

“roster organization” means any body designated by the Attorney General to
select mediators for the purposes of this rule;
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“third party” means a person who is named as a third party under Rule 5, but does
not include an insurer who has been made a third party under

(a) section 21 of the Insurance (Motor Vehicle) Act, or
(b) section 161 (2) of the Insurance Act.

General Information

Proceedings to which this rule applies

2) Subject to subrule (3), a party to a proceeding may initiate mediation in that
proceeding under subrule (5) if

(a) the notice of claim that started the proceeding was filed after August 31, 2005,
and

(b) a claim in the proceeding amounts to more than $10 000 and not more than
$25 000, without taking into account interest or claim-related expenses.

Claims to which this rule does not apply
3) A party to a proceeding may not initiate mediation in that proceeding under subrule
6)if
(a) the proceeding involves a party who has obtained one of the following against
another party: :
(i) arestraining order under section 37 or 38 of the Family Relations Act;
(ii) a peace bond under section 810 of the Criminal Code, or

(b) the claimant, defendant and cause of action in the proceeding are the same as
. the plaintiff, defendant and cause of action in an action brought in the Supreme
Court.

When this rule ceases to apply

“4) This rule ceases to apply to a proceeding if the proceeding is transferred to the
Supreme Court under Rule 7.1.

How Mediation is Begun

Initiating mediation
®) Subject to subrule (7), any party to a proceeding may initiate mediation by

(a) filing a Notice to Mediate for Claims Between $10 000 and $25 000 (Form 29),
and

(b) delivering a copy of that filed notice to every other party named on a notice of
claim, reply or third party notice that has been filed in the proceeding.

When Notice to Mediate for Claims Between $10 000 and $25 000 must be delivered

(6) Unless the court orders otherwise, a Notice to Mediate for Claims Between $10 000
and $25 000 must not be filed and delivered under subrule (5) until a reply has been
filed in the proceeding.
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Not more than one mediation under this rule in any proceeding

(7)  Unless the court otherwise orders, not more than one mediation may be initiated under
this rule in relation to any proceeding.

Rule does not apply unless mediation is initiated under subrules (5) and (6)

€ Subrules (9) to (53) do not apply to a proceeding unless mediation is initiated in that
proceeding under subrule (5). '

Appointing the Mediator

Appointment of mediator

C)) The parties must jointly appoint a mutually acceptable mediator within 14 days after
the Notice to Mediate for Claims Between $10 000 and $25 000 has been delivered to
all parties.’

Application to roster organization

(10) If the parties do not jointly appoint a mutually acceptable mediator within the time
required by subrule (9), any party may apply to the British Columbia Mediator Roster
Society or a roster organization for an appointment of a mediator.

Roster organization’s appointment procedure

(11) If an application to the British Columbia Mediator Roster Society or a roster organi-
zation is made under subrule (10), the British Columbia Mediator Roster Society or
roster organization must select a mediator after taking into account

(a) the need for the mediator to be neutral and independent,
(b) the qualifications of the mediator, '
(c) the mediator’s fees,

(d) the mediator’s availability,

(e) the nature of the dispute, and

(f) any other consideration likely to result in the selection of an impartial,
competent and effective mediator.

Notification of selection of mediator

(12) Promptly after selecting a mediator under subrule (11), the British Columbia Mediator
Roster Society or the roster organization must notify the parties in writing of that
selection.

Deemed date of appointment of mediator

(13) The mediator selected under subrule (11) is deemed to be appointed by the parties on
the date that notice of that selection is sent under subrule (12).

Replacement of appointed mediator

(14) If the mediator selected by the British Columbia Mediator Roster Society or the roster
organization under subrule (11) is unable or unwilling to act as mediator,

(a) the selected mediator or any party may notify the British Columbia Mediator
Roster Society or the roster organization of that inability or unwillingness, and
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(b) the British Columbia Mediator Roster Society or the roster organization must,
within 7 days after receiving that notice, select a new mediator in accordance
with subrule (11). '

Mediator’s role

(15) The mediator may conduct the mediation session at the location and in any manner he
or she considers appropriate to assist the parties to reach a resolution that is fair, timely
and cost-effective.

Mediation Sessions

Scheduling of mediation session

(16) A mediation session must occur within 60 days after the appointment of the mediator,
and at least 7 days before the date set under Rule 7 for the settlement conference unless
a later specified date
() is agreed on by all parties and that agreement is confirmed by the mediator in
writing, or
(b) is ordered by the court.

Attending the mediation session

(17)  The party who delivers a Notice to Mediate for Claims Between $10 000 and $25 000
under subrule (5) and all other parties must attend the mediation session unless

(a) the proceeding is a motor vehicle action, in which case subrule (18) applies, or
(b) the party is exempted from attending under subrule (29).

Attending the mediation session in a motor vehicle action

(18) In the case of a motor vehicle action, the party who delivers a Notice to Mediate for
Claims Between $10 000 and $25 000 under subrule (5) and each of the following
parties must attend the mediation session unless exempted from attending under
subrule (29):

(a) the claimant
(b) the insurer of the defendant or, if ther defendant is not insured, the defendant;
(c) the third party.

Requirements on parties who attend mediation
(19) Each person who attends a mediation session must
(2) have authority to settle, and

(b) bring to the mediation session all documents and reports that are relevant to the
dispute.

Representative may attend for any party who is not an individual

20) A party may attend a mediation session by representative if the party is not an
individual. *
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Authority of representative

2n A representative who attends a mediation session under subrule (20) in the place of a
party must

(a) be familiar with all facts relevant to the dispute, and

(b) have full authority to settle, or have access at the earliest practicable opportunity
to a person who has, or to a group of persons who collectively have, full
authority to settle, on behalf of the party.

Party or representative may be accompanied by a lawyer

22) A person or representative who attends a mediation session may be accompanied by
a lawyer or articled student.

Other persons may attend with consent

(23) Any other person may attend a mediation session if that attendance is permitted by the
mediator and consented to by the parties.

Mediation by telephone

(24) One or more of the persons who are required or permitted td attend a mediation
session under subrule (17), (18) or (23) may attend the mediation session by telephone
if '

(a) all of the other persons attending the mediation session consent, or

(b). subject to subrule (26), the registrar authorizes that attendance under subrule
- (25).

Application for mediation by telephone

(25) The registrar may authorize one or more of the persons who are required or permitted
to attend a mediation session under subrule (17), (18) or (23) to attend the mediation
session by telephone if an application for that authorization is made to the registrar
under Rule 16 (3) at least 7 days before the date set for the mediation session and-if

(a) the person does not reside or carry on business within a reasonable distance
from the location where the mediation session is to be conducted, or

(b) exceptional circumstances exist.

Late application for mediation by telephone

(26) If an application for an authorization under subrule (25) is made to the registrar under
Rule 16 (3) within 7 days before the date set for the mediation session, the registrar
may make that authorization if

(a) the person in relation to whom the authorization is given does not reside or carry
on business within a reasonable distance from the location where the mediation
session is to be conducted and it was not reasonably practicable for that person
to bring an application under subrule (25) at least 7 days before the date set for
the mediation session, or

(b) exceptional circumstances exist.

page 6 of 15



If application is granted
27 If an application under subrule (25) or (26) is granted, the registrar

(a) may order that the persons who are required or permitted to attend the mediation
session under subrule (17), (18) or (23) send to the mediator, before the
mediation session, all documents and reports that are relevant to the dispute, and

(b) may order that the telephone call be made at the expense of the person
requesting mediation by telephone.

How to apply for exemption

(28) At least 14 days before the date set for the mediation session, a party may apply to a
judge under Rule 16 (7) to exempt a claim from the application of this rule.

When a judge may grant an exemption
29) On an application under subrule (28), a judge may
(a) exempt a claim from the application of this rule if

(i) all of the parties have previously engaged in a mediation of the matters in
issue, or '

(ii) it is unfair or impractical to require mediation, or

(b) exempt one or more of the parties from attending the mediation session if, in the
judge’s opinion, it is unfair or impractical to require the party to attend.

Adjourning a mediation session

30) At least 7 days before the date set for the mediation session, a party may apply to the
registrar to adjourn the mediation session and that party must give to the other parties
whatever notice of the application the registrar may order.

Date may be changed to avoid hardship

(€2))] The registrar may adjourn a mediation session under subrule (30) if the party applying
for that adjournment satisfies the registrar that the original date is unreasonably incon-
venient to the party, and, without limiting this, the registrar may determine that a date
is unreasonably inconvenient to a party if

(a) a family emergency renders the party unable to attend on the day set for the
mediation session, or

(b) the party is required to attend court on the day set for the mediation session.

Notice of change of date
(32) If the registrar adjourns a mediation session under subrule (31),

(a) the party who applied for the adjournment must give to the other parties
whatever notice of the adjournment the registrar may order, and

(b) the parties must jointly set a new date, satisfactory to the mediator, for the
mediation session.
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Costs of Mediation

Fee declaration

(33) The parties who attend the mediation session must complete and sign a fee declaration
(Form 30) before, or at the beginning of, the mediation session.

Corporation may sign by representative

(34) For the purposes of subrule (33), a party that is a corporation may sign the fee
declaration by its representative.

Form of fee declaration
(35) A fee declaration under subrule (33) must
(a) disclose the cost of the mediation services, and

(b) contain a declaration by the parties signing the fee declaration that the costs of
the mediation will be paid

(i) equally by all of the following who attend the mediation session or their
insurers: '

(A) each claimant;
(B) each defendant;
(C) each third party, or

(ii) on any other basis that has been agreed to by those parties and is specified
in the fee declaration.

Costs may be paid on a different basis
(36) The cost of the mediation must be paid on the basis set out
(a) in the fee declaration, or

(b) if the parties who signed the fee declaration agree to a different basis for sharing
that cost and that basis is included in the mediation agreement referred to in
subrule (48) (b), on the basis included in the mediation agreement.

Default

If a party does not attend

37 If a party who is required to attend a mediation session does not attend the mediation
session or does not sign a fee declaration before, or at the beginning of, the mediation
session,

(a) the mediator must
(i) complete a verification of default (Form 31), and
(ii) give the completed form to the parties attending, and

(b) any one of the parties attending the mediation session may file the completed
verification of default at the registry.

What the registrar will do if a claimant does not attend

(38) If a verification of default is filed in relation to a claimant in a proceeding,
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(a) the defendant in the proceeding may, by fﬂing a request for judgment or for
dismissal (Form 23) and paying the required fee, ask the registrar to make an
order dismissing the claimant’s claim, and

(b) the registrar may make an order dismissing the claimant’s claim.

What the registrar will do if a defendant does not attend

(39) If a verification of default is filed in relation to a person named as a defendant in the
notice of claim, because neither the defendant nor the defendant’s insurer attended the
mediation session or because neither the defendant nor the defendant’s insurer signed
a fee declaration before, or at the beginning of, the mediation session,

(a) the claimant may, by filing a request for judgment or for dismissal and paying
the required fee, ask the registrar to proceed under these rules as if
(i) the defendant had not filed a reply, and
(i1) the claimant had completed the steps in Rule 6 (3), _and

~ (b) the registrar must either make a default order under Rule 6 (4) or set a date under
Rule 6 (5) for a hearing before a judge.

What happens if the defendant to counterclaim or
third party notice does not attend

40) If a verification of default is filed in relation to a person who is named as a defendant
to a counterclaim or as a defendant to a third party notice because neither that
defendant nor that defendant’s insurer attended the mediation session or because
neither that defendant nor that defendant’s insurer signed a fee declaration before, or
at the beginning of, the mediation session, the party bringing the counterclaim or third
party notice may apply under Rule 16 (7) for a default order under Rule 16 (6) (¢).

If no party attends
41 If no party attends a mediation session,

(a) the mediator must complete a verification of default and file the completed form
at the registry, and

(b) the registrar must make an order dismissing each disputed claim.

Cancellation of a dismissal or default order

(42) A party against whom an order is made under subrule (38) (b), (39) (b) or (41) (b) for
not attending a mediation session or for not signing a fee declaration before, or at the
beginning of, the mediation session may apply under Rule 16 (7) to a judge to cancel
the order, and the judge may cancel the order under Rule 16 (6) (j).

What application must contain

(43) A party seeking an order under subrule (42) must attach to the application an affidavit
containing the following:

(a) the reason for not attending the mediation session or for failing to sign the fee
declaration;

(b) the reason for any delay, if there has been delay in filing the application;
(c) the facts that support the claim or defence.
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If a judge cancels a dismissal or default order .
44 A judge who cancels a dismissal order or default order made under this rule may also
do one or more of the following:
(a) order that the disputed claims proceed to mediation on any terms the judge
considers appropriate;

(b) order the payment of any expenses incurred by the party or parties who did
attend;

(c) order that a settlement conference or trial be held;
(d) make any other order that the judge considers appropriate in the circumstances.

Confidentiality of Mediation Information

Disclosure and compellability

(45) Subject to subrules (46) and (47), a person must not disclose, or be compelled to
disclose, in any proceeding oral or written information acquired in or in connection
with a mediation session.

Exceptions
(46) Subrule (45) does not apply

(a) in respect of any information, opinion, document, offer or admission that all of
the parties agree in writing may be disclosed,

(b) to any mediation agreement or fee declaration made during or in connection
with a mediation session,

(¢) to any threats of bodily harm made during or in connection with a mediation
session, or

(d) to any information that does not identify the parties and that is disclosed for
research or statistical purposes only.

No restriction on otherwise producible information

(47) Nothing in this rule precludes a party from introducing into evidence in any
proceeding any information or records produced in the course of the mediation that
are otherwise producible or compellable in those proceedings.

Concluding Mediation

If the parties reach agreement on all or some issues
(48) If the parties reach an agreement at mediation on all or some issues,

(a) the mediator must complete a result of mediation form (Form 24) and file the
completed form at the registry, and

(b) the parties must complete and sign a mediation agreement (Form 25) and any
one of those parties may file the agreement at the registry.

If payment terms are not complied with

49) If a party fails to comply with a provision of a filed mediation agreement, the party
not in default may, if that provision required a payment of money,
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(a) file an affidavit of non-compliance at the registry, and
(b) after that, file a payment order at the registry for

(i) the amount specified in the mediation agreement less any amount already
paid in compliance with the mediation agreement, or

(i) if no amount was specified in the mediation agreement, for the amount of
the claim less any amount already paid in compliance with the mediation
agreement.

If other terms are not complied with

(50) If a party fails to comply with a provision of a filed mediation agreement and that
provision was not one requiring a payment of money, the party not in default may

(a) if the mediation agreement establishes an amount of liquidated damages that is
to be payable in the event of such a default, file at the registry an affidavit of
non-compliance and a payment order for that amount, or

(b) if the mediation agreement does not establish a liquidated damages amount in
relation to the breached provision, seek a mediation compensation order
. (Form 26) under Rule 16 (6) (f.2).

Mediation compensation order

¢y A judge may make a mediation compensation order under subrule (50) (b) if a party
applies for that order (see Rule 16 (7)) and attaches to the application an affidavit of
non-compliance.

If a dispute is not resolved
(52) If the parties do not réach agreement at mediation on all the issues,

(a) the mediator must complete a result of mediation form and file the completed
form at the registry, and

(b) after that, the registrar must set

(i) a settlement conference, if a settlement conference has not been
completed, or

(ii) a trial, if a settlement conference has been completed.

Concluding a mediation
(53) A mediation is concluded when
(a) all issues are resolved, or
(b) the mediator terminates the mediation.

4 Rule 8 is amended by adding the following subrules:

Claimant can change amount of claim
@) A claimant who filed a notice of claim before September 1, 2005 may change that
notice of claim to increase the amount of the claim to an amount that is more than
$10 000 and not more than $25 000, not including interest and expenses, whether or
not the claimant had, in that notice of claim, abandoned part of the claim in accordance
with Rule 1 (5).
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Defendant can change amount of counterclaim

(8 A defendant who filed a reply that contained a counterclaim before September 1, 2005
may change that reply to increase the amount of the counterclaim to an amount that is
more than $10 000 and not more than $25 000, not including interest and expenses,
whether or not the defendant had, in that reply, abandoned part of the counterclaim in
accordance with Rule 4 (5).

How to change amount of claim or counterclaim

9) In.order to increase the amount of a claim under subrule (7) of this rule or the amount
of a counterclaim under subrule (8), the party making that claim or counterclaim must
change the notice of claim or reply in which the claim or counterclaim was made

(a) by complying with subrule (2), and

(b) by attaching to the changed notice of claim or reply a separate page giving
detailed reasons for the change.

When notice of claim or reply may be changed

(10) A notice of claim or reply may be changed under subrule (9) before or after a
settlement conference without the permission of a judge, but must not be changed after
the claim or counterclaim has been accepted or dismissed by a judge or has been
settled.

Changed notice of claim or reply must be filed and served

(11 After a notice of claim or reply is changed under subrule (9), it must be filed and
served in accordance with subrule (3).

Reply may but need not be filed

(12) Subrules (3.1) and (3.2) apply to a party who is served with a changed notice of claim
or reply under subrule (11).

Application of Rule 7.2

(13) If Rule 7.2 applied to a claim or counterclaim before the amount of that claim or
counterclaim was increased under subrule (9) of this rule,

(a) Rule 7.2 continues to apply to that claim or counterclaim after the increase in
the claim or counterclaim,

(b) any date that had been set for a mediation session remains in effect unless the
circumstances are changed under paragraph (c) or (d) or otherwise under
Rule 7.2,

(c) without limiting any other rights a party may have under Rule 7.2 (9), a party
may bring an application under Rule 7.2 (9) less than 14 days before the date set
for the mediation session if the changed notice of claim or reply is filed by or
served on the party 14 days or fewer before that date, and

(d) without limiting any other rights a party may have under Rule 7.2 (11), a party
may bring an application under Rule 7.2 (11) fewer than 7 days before the date
set for the mediation session if the changed notice of claim or reply is filed by
or served on the party 7 days or fewer before that date.
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5 The following forms are added:

FORM 29
Registry File Number ........ccoooeveeenceee
Registry Location........oeevaminieinnninecene
In the Provincial Court of British Columbia
Small Claims Court

In the Case Between:

Claimant(s)
and
Defendant(s)
NOTICE TO MEDIATE FOR CLAIMS BETWEEN $10 000 AND $25 000

TO:

TAKE NOTICE that this proceeding is to be mediated in accordance with Rule 7.3, Mediation for Claims
Between $10 000 and $25 000.

The parties who have not been exempted from attending the mediation session must jointly appoiht a
mutually acceptable mediator within 14 days after delivery of this Notice.

Otherwise, any of those parties may apply to the British Columbia Mediator Roster Society or a roster
organization for appointment of a mediator.

Dated at ............ oot er e eeeen , British Columbia, On .....ccoceevecnvivccnninnnn ,20.... .

Party [or party's solicitor]

Party delivering this Notice:
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ForwMm 30
Registry File Number ..o
Registry Location........cceevcvervineinininnnns
In the Provincial Court of British Columbia
Small Claims Court

In the Case Between:

Claimant(s)
and
Defendant(s)
FEE DECLARATION

WHEREAS:

(a) we, or our representatives, are participating in a mediation session under Rule 7.3,
Mediation for Claims Between $10 000 and $25 000;

(b) the mediator Will be .......ccveeeviieieeireeiecceecce e Of e ,B.C.
(c) the cost of the mediation services willbe $.............c........ for a completed mediation session,
or will be calculated at §.................... per hour plus necessary disbursements, or will be

calculated as follows:

WE WILL, subject to any agreement reached during mediation, pay the cost of the mediation services:
1 in equal shares
or

2 as follows:

WE MAKE THIS DECLARATION under Rule 7.3, Mediation for Claims Between $10 000 and $25 000.

Dated At ..ot , British

Party [or party's solicitor]
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ForM 31
Registry File Number .................
Registry Location........ccveeeieiirinnieneenes
In the Provincial Court of British Columbia

Small Claims Court
In the Case Between:

Claimant(s)
and
Defendant(s)
VERIFICATION OF DEFAULT
| U OO OOP PSP URPN , mediator, DECLARE AND CONFIRM THAT:
1 A mediation session was scheduled to commence at ................... ON cevrerreeeeieeeireenee
time date
21 OO PPR PPN P
place
2 I was present at this location on this date from ..........c.ccceeenias {10 TP TP
3 [] The claimant(s), NAMELY ....coeoereverriiieieiinirieescsenesiine ,

[1 did not attend within one half hour of the scheduled commencement of the
mediation session.

[1] did not sign the fee declaration.

4 [] Neither the defendant(s), namely ..., eeeenens , nor their
INSUTETrS, NAMELY .oovicveriieiiiiiiiiiiere e ,
[ attended within one half hour of the scheduled commencement of the mediation
session.

[1 signed the fee declaration.

5 [] The third party(ies), NAMELY ....ococeeiereiiienieieireieiec s ,
[] did not attend within one half hour of the scheduled commencement of the
mediation session.

[1] did not sign the fee declaration.

6 The following parties attended:

Dated Mediator
Full name of mediator:
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